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CASES, REGULATIONS AND STATUTES

by Robert P. Achenbach, Jr 
BANkRUPTCy 
GENERAL 
LIEN AVOIDANCE. A farm debtor filed for Chapter 7 and 
listed various farm equipment as exempt property. During the 
case, the debtor filed a motion to avoid several liens as impairing 
the exempt farm equipment. The Bankruptcy Court on its own 
motion denied the debtor’s motion as failing to state a claim on 
which relief could be granted. The court order allowed the debtor 
a chance to amend the motion but the debtor failed to do so. The 
debtor was granted a discharge without any ruling on the avoidance 
of the liens. Almost a year later, one of the lien creditors sought 
to recover the farm equipment to pay the lien which survived the 
bankruptcy. The debtor moved to reopen the case and refile the 
motion to avoid the lien as to the farm equipment. Although the 
parties agreed that the farm equipment was exempt and that the 
debtor would be entitled to avoid the liens as to the farm equipment, 
the creditor objected to the reopening of the case and the motion
to avoid the lien as barred by the doctrine of laches. The court 
held that the case could be reopened to determine the avoidance
motion and that the motion would be granted because the debtor 
would be entitled to the motion if timely made and no prejudice
to the creditor would occur from granting the motion. The court 
noted that the creditor had waited almost a year before seeking to 
enforce its lien and that the motion to avoid the lien was made soon 
after the attempt to enforce the lien. In re Vaske, 2006 Bankr. 
LEXIS 386 (Bankr. N.D. Iowa 2006). 
FEDERAL TAX 
JOINT LIABILITy. The debtors, husband and wife, filed a 
joint Chapter 7 bankruptcy case and the IRS filed a claim for a 
deficiency based upon a joint tax return filed by the debtors. The 
deficiency resulted from one debtor’s understatement of income.
No objection was made to the IRS claim and the claim was not 
discharged in the bankruptcy case. Neither debtor sought relief
from joint liability for the deficiency during the bankruptcy 
case; however, after the bankruptcy case was closed the debtors 
separated and the non-offending spouse filed a request under I.R.C. 
§ 6015 for relief from joint liability for the deficiency. The IRS 
ruled that, because the merits of the tax claim were not subject to 
litigation during the bankruptcy case, the non-offending spouse 
could seek relief under I.R.C. § 6015. Rev. Rul. 2006-16, I.R.B. 
2006-14, 694. 
CONTRACTS 
JURISDICTION. The plaintiff was a Missouri producer of food 
products from grains and produced a soy flour - corn meal mix 
to fulfill a contract with the USDA. The plaintiff contracted with 
the defendant, a Kansas corporation, to mill and deliver soybean 
flour to the Missouri production site. After several tons of soybean 
flour had been delivered, the plaintiff discovered that the flour was 
contaminated with salmonella bacteria and notified the defendant 
that the flour was rejected. Although the defendant accepted the 
return of unblended soybean flour, the defendant refused to accept 
any of the flour which had been blended with the corn meal. The 
plaintiff filed an action for breach of express and implied warranties 
in Missouri federal court and the defendant filed a motion to 
dismiss the case for lack of personal jurisdiction of the Missouri 
court. The defendant argued that the defendant had insufficient 
significant contacts with Missouri for personal jurisdiction. The 
court noted that the defendant had sent an employee to Missouri to 
inspect the plaintiff’s operation to determine whether the plaintiff 
could use the defendant’s flour, the defendant had shipped over 
190 truckloads of flour to Missouri, and had made arrangements 
for the return of the rejected flour. The court held that these 
actions constituted the transaction of business within Missouri to 
satisfy the Missouri long-arm jurisdiction statute, Mo. Rev. Stat. 
§ 506.500. The court held that the same facts demonstrated that 
the defendant had sufficient contacts with Missouri to support 
jurisdiction on due process grounds. The court also held that 
trying the case in Missouri was proper in that most of the damages, 
resulting from the shut down of the plaintiff’s plant for cleaning,
occurred in Missouri and most of the witnesses and documents are 
in Missouri. Lifeline Foods, LLC v. United Grain, Inc., 2006 
U.S. Dist. LEXIS 16445 (W.D. Mo. 2006). 
SPECIFIC PERFORMANCE. The plaintiff leased ranch land 
from the defendants. The lease gave the plaintiff a right of first 
refusal if the defendants decided to sell all or part of the ranch. The 
right of first refusal required the plaintiff to close the sale within 90 
days after exercising the right of first refusal. The defendants listed 
their ranch for sale and immediately received an offer to purchase 
the ranch. The sales agreement provided that the agreement was 
contingent upon approval of the sale by the defendants’ attorney 
and accountant. A copy of the sales agreement was sent to the 
plaintiff. The defendants then raised the asking price for the ranch 
and sent the buyer a notice cancelling the sales agreement as not 
approved by their attorney and accountant. The plaintiff sent notice 
of exercise of the right of first refusal based on the sales agreement 
and tendered the earnest money. The buyer’s attorney also sent 
notice that the buyer believed that a binding contract had been 
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executed at the original price. The defendants responded to the 
dilemma by withdrawing the ranch from the market and notifying 
the plaintiff and buyer in writing. The defendants sought legal
advice and the attorney advised that the original sales agreement
was deficient in several areas and was not enforceable. The 
plaintiff sued for specific performance of the sale of the ranch to 
the plaintiff under the terms of the right of first refusal. The court 
held that the requirement that the sales agreement be approved by 
the defendants’ attorney and accountant was sufficient condition
before the contract became enforceable; therefore, no contract was 
completed and no right of first refusal arose, especially in light of 
the attorney’s opinion that the contract was not enforceable and 
should be rejected by the defendants. Flynn v. Hanna, 2006 Or. 
App. LEXIS 335 (Or. Ct. App. 2006). 
FEDERAL AGRICULTURAL 
PROGRAMS 
EXOTIC NEWCASTLE DISEASE. The APHIS has issued 
proposed regulations amending the exotic Newcastle Disease 
domestic quarantine regulations, including adding an option for 
the movement of pet birds; adding restrictions on the interstate
movement of live ratites (having a flat breastbone with no keel, 
such as an ostrich) out of quarantined areas; harmonizing the 
domestic and foreign regulations regarding the movement of 
dressed carcasses of dead birds and dead poultry, including one 
change to the importation regulations; providing for the use 
of alternative procedures for treating manure and litter and for 
composting; and adding an additional surveillance period after
the conditions for removing quarantine are met before quarantine 
is removed. 71 Fed. Reg. 15047 (March 27, 2006). 
NATIONAL ANIMAL IDENTIFICATION SySTEM. The 
APHIS has announced the availability of three documents related 
to the National Animal Identification System (NAIS): A document 
that provides an update on the implementation plans, including
operational milestones and participation goals; a document 
describing how private and state animal tracking databases may 
be integrated into the NAIS to provide animal health officials 
with animal movement information on an as-needed basis; and, 
in connection with the animal tracking databases document, a 
template for a cooperative agreement that the APHIS may enter
into with organizations that wish to participate in the animal 
tracking database component of the NAIS. 71 Fed. Reg. 17805 
(April 7, 2006). 
The APHIS has issued an announcement informing producers 
and other stakeholders who plan to participate in the distribution
of animal identification number (AIN) tags of the availability of 
additional training, via web conferences, so that they can prepare to 
participate in this component of the NationalAnimal Identification 
System (NAIS) by becoming AIN managers or resellers. The web 
conferences will provide more details about the administration
of AIN tags, as well as provide a demonstration of the AIN 
Management System, the web-based system for distributing and 
administering AINs in the NAIS. 71 Fed. Reg. 17806 (April 7, 
2006). 
SUGAR. The CCC has adopted as final regulations to 
provide for an orderly and transparent method of distributing 
the allocation of marketing allotments to successor mills after 
growers have petitioned the Executive Vice President, CCC, to 
transfer their allocation when their mill closes. The regulations 
use a formula to distribute the closed mill’s allocation that will 
calculate grower shares based on the grower’s contribution to the 
mill’s allocation. The regulations also formalize the due date, 
on the 20th of each month, for the reporting to the CCC on their 
sugar production. The CCC noted that willful failure to timely 
file the reports can make a reporter subject to a maximum civil 
penalty of $10,000. The regulations also require each reporting 
entity to have an independent third party verify each company’s 
data submitted to the CCC. 71 Fed. Reg. 16198 (March 31, 
2006). 
WETLANDS. The U.S. Supreme Court has denied certiorari in 
the following case. The plaintiff had drained 6.2 acres of wetland 
in 1998. The land had been previously tiled but the tile system had 
broken down and the land had reverted to wetland. The district 
conservationist estimated that the tile system had broken down 
in the 1970’s. The USDA determined that the land had reverted 
to wetland prior to December 23, 1985, and declared the plaintiff 
ineligible for subsidies because of the 1998 conversion of the 
wetland. The plaintiff argued that, once the land was converted 
prior to December 23, 1985, the land would not revert to protected 
wetland status after that date. The court held that converted 
wetland which reverted to wetland condition after December 
23, 1985, became protected under the statute, 16 U.S.C. § 3822, 
and could not be converted again without violation of the statute. 
Horn Farms, Inc. v. Johanns, 2006 U.S. Lexis 2238 (Sup. Ct. 
2006), dening cert., 397 F.3d 472 (7th Cir. 2005), rev’g, 319 F. 
Supp. 2d 902 (N.D. Ind. 2004). 
FEDERAL ESTATE 
AND GIFT TAXATION 
GIFT. The taxpayer established a trust for the taxpayer’s 
benefit with a remainder to the persons or entities as appointed 
by the taxpayer by will. The trust provided the taxpayer with a 
lifetime power to appoint trust property to the taxpayer or other 
person upon the approval of a power of appointment committee 
consisting of persons who did not have a substantial adverse 
interest in the disposition of trust property. In addition, the trust 
allowed two members of the power of appointment committee to 
appoint trust assets if both members agreed to the appointment. 
The IRS ruled that the taxpayer’s contribution of property to the 
trust would not be a completed gift subject to federal gift tax until 
the taxpayer or power of appointment committee exercised their 
powers to distribute trust property to a beneficiary other than the 
taxpayer. A completed gift would also occur when the taxpayer 
released the testamentary power to appoint trust property. The 
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IRS ruled that the two members of the power of appointment 
committee do not have a general power of appointment over 
trust property; therefore, they will not be treated as making 
a gift to the taxpayer if they distribute trust property to the 
taxpayer.  Ltr. Rul. 200612002, Nov. 23, 2005. 
INCOME IN RESPECT OF DECEDENT. Just prior to 
death, the decedent submitted a written request to a pension 
plan for a lump sum distribution. The request was received by 
the plan administrator before the decedent died but the amount 
was paid after the decedent died. The payment passed to the 
decedent’s plan beneficiaries who did not include the payment 
in income. The court held that the plan payment was not income 
in respect of decedent because the decedent’s right to the 
payment was complete prior to the decedent’s death, making 
the payment not a death payment, includible in the decedent’s 
income and the passing to the beneficiaries as a testamentary 
bequest. Eberly v. Comm’r, T.C. Summary Op. 2006-45. 
INSTALLMENT PAyMENT OF ESTATE TAX. The 
decedent’s estate included an interest in a partnership. The 
estate elected, under I.R.C. § 6166, to pay the federal estate 
tax in installments, based on the decedent’s interest in the 
partnership as a closely-held business interest in excess of 35 
percent of the value of the estate. The interest in the partnership 
passed to a trust for the benefit of the decedent’s heir. Under the 
provisions of the trust, the trust beneficiary could withdraw up 
to half of the trust assets when the beneficiary reached a certain 
age, unspecified in the ruling. The beneficiary could withdraw 
the remainder of the trust assets when the beneficiary reached a 
later age. Upon reaching the first age, the beneficiary withdrew 
half of the trust assets, including half of the partnership 
interest included in the trust. The IRS ruled that, under I.R.C. 
§ 6166(g)(1)(D) and Treas. Reg. § 20.6166A-3(e)(1), because 
the distribution of closely-held business assets from the trust 
was to the person who was designated by the will and trust 
documents as entitled to receive the business interest, the 
distribution of one-half of the decedent’s partnership interest 
would not cause acceleration of the deferred portion of the 
estate tax. Ltr. Rul. 200613020, Dec. 14, 2005. 
MARITAL DEDUCTION. The decedent’s will passed 
the estate residue to a marital trust for the surviving spouse. 
Under the trust agreement, the surviving spouse was to receive 
all income from the trust and so much of the trust principal as 
needed for the spouse’s support.After the death of the decedent, 
the family’s attorney suggested that the spouse consider 
disclaiming a portion of the marital trust. Because the spouse 
was not mentally competent, the disclaimers were executed 
by the spouse’s children a co-attorneys-in-fact. The estate tax 
return was filed with a QTIP election only for the trust assets 
not included in the disclaimers.Another child hired an attorney 
to review the estate tax return and that attorney advised that 
the disclaimers were invalid. A new estate attorney was hired 
and that attorney also advised that the disclaimers were invalid. 
The heirs who received the disclaimed property entered into 
a restitution agreement approved by a local court to return the 
disclaimed property. The estate requested a ruling that the original 
QTIP election included the improperly disclaimed property or 
an extension of time to amend the QTIP election to apply to all 
marital trust property. The IRS ruled that the original QTIP election 
specified only the nondisclaimed property; therefore, the election 
could not apply to the disclaimed property. The IRS also ruled 
that Treas. Reg. §§ 301-9100 et seq. allowed extensions of time 
to make estate tax elections but did not allow extension of time to 
amend an election timely made in an estate tax return; therefore, 
the extension request was denied. Ltr. Rul. 200612001, Nov. 29, 
2005. 
TRUSTS. The taxpayers, husband and wife, each established 
two revocable grantor retained annuity trusts. The trusts were 
identical except that each trust was for the benefit of the grantor 
with a remainder to the other spouse. One trust was for two years 
and the other trust was for four years. All of the trusts provided 
that if the grantor died before the remainder beneficiary, the trust 
property was to be paid to the grantor’s estate. The court held that 
the trusts did not create qualified interests under I.R.C. § 2702 
because the trusts remainder interests were contingent and the 
trusts did not set a specific term of at least the grantor’s life or a 
term of years. The result of this holding was that the value of the 
gift resulting from the formation of the trusts was to be determined 
using a single life annuity under I.R.C. § 7520. Estate of Focardi 
v. Comm’r, T.C. Memo. 2006-56. 
FEDERAL INCOME 
TAXATION 
CHARITABLE DEDUCTION. The taxpayers, husband 
and wife, transferred a 45 percent interest in a privately-held 
corporation to a charitable organization. The remaining shares 
were held by two other persons who also gave their shares to 
the charity. The taxpayers received $90,000 from the charity in 
return but included a charitable deduction of $720,000 on their 
income tax return based on a value of $800,000 for the 45 percent 
interest in the corporation. The excluded portion of the charitable 
deduction was carried forward to subsequent tax years. The last two 
deductions were disallowed because the IRS valued the 45 percent 
interest at $450,000, reducing the overall deduction to $360,000. 
The corporation owned a submersible barge originally used for 
underwater research but converted to a recreational underwater 
“lodge” which was rented to vacationers. The court determined the 
value of the corporation as the replacement value of the underwater 
lodge. The IRS also sought a minority interest discount of the 
value of the 45 percent interest. The court followed the reasoning 
of Northern Trust Co. v. Comm’r, 87 T.C. 349 (1986) that where 
a minority interest is transferred in connection with a transfer of 
the entire interest in the corporation by other shareholders, a full 
minority interest discount is not appropriate. The court held that 
a 10 percent minority interest discount would be applicable in 
this case where all shareholders worked together to transfer the 
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corporation to the charity. Because the IRS valuation provided 
only a 6 percent discount, the court upheld the IRS valuation 
of the taxpayers’45 percent interest in the corporation. koblick 
v. Comm’r, T.C. Memo. 2006-63. 
DEPENDENTS. The taxpayer and former spouse had a child. 
The taxpayer claimed that the child lived with the taxpayer for 
11 months in 2003 but provided no evidence to support that 
claim. The child received state and federal assistance and the 
assistance records listed the child as living with the former 
spouse. In addition, the taxpayer failed to provide complete 
and accurate records of the amount and source of support for 
2003. The court held that the taxpayer could not claim the 
child as a dependent or file using the head of household status 
because the taxpayer failed to prove that the child lived with the 
taxpayer more than one-half of the year and received more than 
50 percent of support from the taxpayer. Baker v. Comm’r, 
T.C. Memo. 2006-60. 
DISASTER LOSSES. On March 16, 2006, the president 
determined that certain areas in Missouri are eligible for 
assistance from the government under the Disaster Relief and 
Emergency Assistance Act (42 U.S.C. § 5121) as a result of 
severe storms, tornadoes and flooding, which began on March 
11, 2005. FEMA-1631-DR. Taxpayers who sustained losses 
attributable to the disaster may deduct the losses on their 2005 
returns. On March 20, 2006, the president determined that 
certain areas in Oregon are eligible for assistance from the 
government under theAct as a result of a severe storms, flooding 
and mudslides, which began on December 18, 2005 and ran to 
January 21, 2006. FEMA-1632-DR. Taxpayers who sustained 
losses attributable to the disaster may deduct the losses on their 
2004 or 2005 returns. 
ELECTRICITy PRODUCTION CREDIT. The IRS has 
announced the 2006 inflation adjustment factor (1.2981) and 
reference price used in determining the availability of the 
renewable electricity production credit to taxpayers producing 
electricity using wind at 2.89 cents per kilowatt hour. The 
inflation adjustment factor and reference prices apply to calendar 
year 2006 sales of kilowatt hours of electricity produced in the 
U.S. and its possessions from qualified energy resources. The 
renewable electricity production credit for calendar year 2006 
is 1.9 cents per kilowatt hour on sales of electricity produced 
from wind energy, closed-loop biomass, geothermal energy 
and solar energy and 0.9 cents per kilowatt hour on sales of 
electricity produced from open-loop biomass, small irrigation 
power, landfill gas and trash combustion facilities. 71 Fed. 
Reg. 16420 (March 31, 2006). 
ETHANOL PRODUCER CREDIT. The taxpayer 
purchased hydrous ethanol in a foreign country and had the 
ethanol shipped to a second foreign country for processing 
into anhydrous ethanol which was shipped to the United States 
for blending with gasoline. The taxpayer claimed to retain 
ownership of the ethanol from the time of purchase through 
the time the ethanol was blended in the U.S.; therefore, the 
taxpayer argued that it was an ethanol producer eligible for the 
ethanol producer credit under I.R.C. § 40(a). The IRS noted that, 
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under I.R.C. § 40(b)(4)(B), the credit of 10 cents per gallon of 
ethanol was available only for producers of alcohol which is 
ethanol which is sold or used for fuel by the producer. The IRS 
ruled that the taxpayer was not eligible for the credit because 
the taxpayer did not produce any alcohol which was ethanol 
but merely purchased the ethanol. Ltr. Rul. 200613032, Dec. 
5, 2005. 
LOSSES. The taxpayers, husband and wife, sold debentures 
at a substantial loss to a third party. The debentures were resold 
to the taxpayers’children and converted to stock in a bankruptcy 
proceeding. The taxpayers claimed further losses when the 
children sold the stock. The court held that the taxpayers could 
not claim deductions for losses from the sale of property which 
the taxpayers did not own. The taxpayer made an argument that, 
because some of the losses from the first sale of the debentures 
were disallowed, the disallowed losses could be allowed 
upon the sale of the stock. The court rejected this argument 
as unsupported by any law or precedent and noted that even 
though some losses were disallowed, the disallowance was 
reached under an agreement with the taxpayers and still allowed 
substantial losses to be deducted. Fickling v. United States, 
2006-1 U.S. Tax Cas. (CCH) ¶ 50,236 (M.D. Ga. 2006). 
PENSION PLANS. For plans beginning in April 2006 for 
purposes of determining the full funding limitation under I.R.C. 
§ 412(c)(7), the 30-year Treasury securities rate for this period 
is 4.82 percent, the 90 percent to 105 percent permissible range 
is 4.34 percent to 5.06 percent, and the 90 percent to 110 percent 
permissible range is 4.34 percent to 5.30 percent. The corporate 
bond weighted average is no longer relevant for plans beginning 
after 2005. Notice 2006-39, I.R.B. 2006-15. 
RETURNS. The IRS has posted to its website, www.irs.
ustreas.gov, in the Forms & Pubs section a corrected Form 
2210-F (2005), Underpayment of Estimated Tax by Farmers 
and Fishermen. 
The IRS has established an e-mail address for taxpayers who 
receive suspicious e-mails that claim to come from the IRS. 
Taxpayers should send information about these e-mails to the 
IRS at phishing@irs.gov. These e-mails involve the misuse of 
the IRS name and logo. It is important that critical identifying 
elements from the bogus e-mails be retained when transmitting 
them to the IRS so that the hosting websites can be traced and 
shut down. Specific forwarding directions based on the type of 
e-mail program used by the taxpayer are available in an article 
entitled “How to Protect Yourself from Suspicious E-Mails” at 
the IRS website, www.irs.gov, by searching the term “phishing.” 
Asample bogus e-mail appears at the end of the article. The IRS 
noted that the IRS does not send out unsolicited e-mails asking 
for personal information. Scam e-mails phishing for disclosure 
of personal and financial information, particularly with regard 
to bank and credit card passwords and personal identification 
numbers (PIN), are aimed at identity theft. E-mail addresses 
ending with “edu.” (users in the education community) are 
being heavily targeted. Investigations by the Treasury Inspector 
General for Tax Administration have located scam websites 
in the United States and the following countries: Argentina, 
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Aruba, Australia, Austria, Canada, Chile, China, England, 
Germany, Indonesia, Italy, Japan, Korea, Malaysia, Mexico, 
Poland, Singapore and Slovakia. Since the IRS expects a large 
volume of e-mail at the phishing mailbox, they will not be 
able to respond to taxpayers. Only suspicious e-mail should be 
sent to the phishing@irs.gov mailbox. The Treasury Inspector 
General for Tax Administration should be contacted at 1-800-
366-4484 for all other schemes involving misuse of any IRS 
property. IR-2006-49. 
The taxpayer failed to file and pay federal estimated and 
income taxes for 2003. The IRS issued a notice of deficiency 
which assessed the taxes on the taxpayer’s income and assessed 
penalties for failure to file and failure to pay estimated taxes. 
The taxpayer testified that the taxpayer had been taught by 
the taxpayer’s parents that the IRS was an illegal organization 
and that no returns should be filed or taxes paid. The taxpayer 
argued that the taxpayer should not be assessed the penalties 
for failure to pay estimated taxes or for failure to file a return 
because the taxpayer failed to do these things under the fear that 
the taxpayer’s parents would disown the taxpayer. The court 
held that the taxpayer’s fear of the parents’ actions was not a 
reasonable cause to excuse the failure to file or pay estimated 
taxes. Gillings v. Comm’r, T.C. Memo. 2006-65. 
TRAVEL EXPENSES. The IRS has announced the 
applicable terminal charge and the Standard Industry Fare Level 
mileage rates for determining the value of noncommercial 
flights on employer-provided aircraft in effect for the first half 
of 2006 for purposes of the taxation of fringe benefits .Rev. 
Rul. 2006-13, I.R.B. 2006-13, 656. 
WITHHOLDING TAXES. The taxpayer was employed 
as a pilot with a company which provided contract air cargo 
services. The taxpayer’s residence was in Minnesota but since 
2001, the taxpayer was assigned to the company’s operation 
air base in Alaska. The company provided reimbursement 
for the expenses for travel to and from Alaska and lodging 
and meal expenses while in Alaska. The company withheld 
income and FICA taxes on the reimbursement amounts 
and the taxpayer filed a claim for refund of the FICA taxes. 
Under I.R.C. § 3121(a)(20), FICA taxes are not required to be 
withheld on compensation received which could be deducted 
by the taxpayer as a working condition fringe benefit under 
I.R.C. §§ 162, 167. In this case, the reimbursements would 
be deductible if incurred by the taxpayer while traveling away 
from the taxpayer’s residence. The court held that the taxpayer’s 
residence was in Alaska because that was the primary location 
of the taxpayer’s employment for over five years; therefore, 
the taxpayer could not deduct the reimbursed expenses as 
travel expenses under I.R.C. § 162. The court also held that the 
reimbursed expenses were not deductible under I.R.C. § 167 
because the expenses were not incurred for the benefit of the 
employer since the Minnesota residence was not required for 
employment. Because the travel expenses were not deductible 
by the taxpayer, the withholding of FICA taxes from the 
reimbursements was proper. Jordan v. United States, 2006-1 
U.S. Tax Cas. (CCH) ¶ 50,255 (D. Minn. 2006). 
LABOR 
AGRICULTURALLABOR. The plaintiff filed a suit against 
a former employer for violations of the Federal Fair Labor 
Standards Act. The plaintiff was employed by the defendant 
to clean pig pens on the defendant’s farm, cleaning trucks used 
in the defendant waste food collection operation and as a night 
security guard. The defendant operated the farm and used the 
waste food collected from restaurants to feed the pigs on the 
farm. The defendant argued that the plaintiff was not covered 
by the FLSA because the plaintiff was engaged in agricultural 
labor. The facts demonstrated that the plaintiff suffered from 
mistreatment and poor working conditions and was not fully 
compensated for overtime work in violation of the FLSA. The 
appellate court reversed, holding that the plaintiff was employed 
in agricultural labor because all of the plaintiff’s duties involved 
the feeding and maintaining of pigs, an agricultural product. The 
court noted that even the cleaning of the food collection trucks 
served the purpose of providing feed for the pigs. In addition, 
the court held that the plaintiff was an agricultural worker 
under the secondary definition of agricultural labor because the 
plaintiff’s duties were performed on a farm in conjunction with 
the farming operation. The court also held that the defendant 
was not subject to the FLSA overtime provisions because 
the defendant was not an “enterprise engaged in commerce” 
as defined by the FLSA since the defendant did not gross at 
least $500,000 in any year from the farming operation. The 
court rejected the plaintiff’s argument that the defendant’s pig 
operation and food collection operation should be combined, 
for FLSA purposes with the defendant’s sanitation collection 
business. Wenigar v. Johnson, 2006 Minn. App. LEXIS 38 
(Minn. Ct. App. 2006). 
PRODUCT LIABILITy 
PESTICIDES. The plaintiffs were a national class of 
farmers who purchased the herbicide Poast, manufactured 
by the defendant. The plaintiffs charged that the defendant 
fraudulently marketed Poast and a less expensive version, 
Poast Plus, differently even though both products were the 
same and both received EPA registration. Evidence showed 
that the defendant advertised that only Poast was registered 
with EPA, that the defendant used mailings, processors and 
dealers to warn farmers of “off-label” use of Poast Plus. Also, 
the defendant had state inspectors investigate the defendant’s 
dealers for selling Poast Plus to certain crop farmers, which led 
to fraudulent criminal prosecutions. Evidence also showed that 
the defendant lied to the North Dakota Pesticide Control Board 
to conceal the fact that Poast Plus was EPA registered for the 
same crops as Poast. The jury returned a verdict for fraud under 
the New jersey Consumer Fraud Act, N.J. Stat. §§ 56.8-1 to 
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-106, for the farmer-class, awarding damages of $15,000,000. The 
court tripled the damages and added costs, pushing the award to 
$52 million. On the first appeal, the Minnesota Court of Appeals 
affirmed the award and the certification of the class. On further 
review the Minnesota Supreme Court again upheld the trial court 
judgment and the court added a holding that the case was not 
barred by FIFRApreemption because the case was based primarily 
on the defendant’s consumer fraud in marketing two identical
products as different products. The case was appealed to the U.S. 
Supreme Court which vacated the decision and remanded the case 
for decision in light of the U.S Supreme Court ruling in Bates v. 
Dow Agrisciences, LLC, 544 U.S. 431 (2005). See McEowen, 
“Supreme Court Clarifies Ability of Farmers to Sue Pesticide 
Manufacturers,” 16 Agric. L. Dig. 73 (2005). On remand, the 
Minnesota Supreme Court reaffirmed its earlier decision that 
claims under the New Jersey Consumer Fraud Act involving false 
advertising were not preempted by FIFRAbecause the claim would 
not require additional or different information on the pesticide
label. Peterson, et. al. v. BASF Corp., 657 N.W.2d 853 (Minn. 
Ct. App. 2003), aff’d, 675 N.W.2d 57 (Minn. 2004), vac’d and 
rem’d, 125 S. Ct. 1968 (2005), on remand, 2006 Minn. LEXIS 
161 (Minn. 2006). 
STRAy VOLTAGE. The plaintiffs, husband and wife, were 
dairy farmers who sued the defendant electric utility company in 
negligence and nuisance for damages to their dairy operation from 
stray voltage. The evidence included the plaintiffs’ long history of 
successful dairy farming which suffered only after moving to a new 
farm.Although the dairy was operated the same as on the old farm, 
the milk production decreased and the cows suffered increased
disease and deaths. The cows resisted entering the milking 
barn and did not drink properly. The evidence also included the 
discovery of a buried cable across the road from the new farm 
belonging to the defendant which had three bare concentric neutral 
cables. The evidence showed that once these cables were removed, 
the dairy production improved. Expert testimony supported a 
finding that stray voltage on the farm exceeded one milliampere, 
which is considered sufficient to cause damage to dairy cows. The 
appellate court upheld the jury verdict for the plaintiffs as based 
on substantial evidence. Muth v. Wisconsin Electric Power Co., 




FIDUCIARy DUTy OF TRUSTEE. The decedent’s will 
bequeathed two properties in trust for the benefit of the plaintiff, 
the decedent’s grandchild. The trustee of the trust was a child 
of the decedent but not a parent of the plaintiff. All net income 
from the properties was to be paid to the plaintiff and the trust 
terminated when the plaintiff reached age 23. The plaintiff 
claimed that the trustee had breached the fiduciary duty by 
committing waste of the properties by failing to collect and 
account for rents and for charging less than fair market rent. 
The trial court agreed with the plaintiff and awarded damages 
in the amount of the difference in fair market rent and the rent 
collected and paid to the plaintiff. The trial court subtracted from 
the award the expenses proved by the defendant. In an opinion 
designated as not for publication, the appellate court upheld the 
general award of damages but revised the amount of damages 
to fit the evidence of the trustee’s use of the property for the 
trustee’s own benefit. Pitts v. Mitchell, 2006 Ark. App. LEXIS 
248 (Ark. Ct. App. 2006). 
IN THE NEWS 
The U.S. Treasury Department has advised the Congress 
that IRS lacks the authority to change I.R.C. § 40A to restrict 
qualified vegetable oils eligible for tax incentives for production 
of biobiesel and ag-biodiesel to domestically-produced vegetable 
oil; therefore, the tax credit applies to palm oil derived from 
non-U.S. sources. Letter of Eric Solomon (Acting Dep.Assist. 
Sec. of Treasury) to Congressman G.K. Butterfield, dated 
Mar. 27, 2006. 
